Easterling, Deborah

From: Doug Tompkins <doug.tompkins@berkeleycountysc.gov>

Sent: Wednesday, February 20, 2019 9:03 AM

To: Jocelyn.boyd@psc.sc.gov.; Hipp, Dawn; Vaughan, David R.; PSC_Contact

Cc: Majewski, Hannah; Tripp Gandy; Tripp Gandy

Subject: FW: Guerin's Creek S/D

Attachments: Guerinmap.pdf; guerinservicearea.pdf; approval of sale application723.docx; Guerin's

Creek notification.docx; Guerin Creek Sewer Agreement (0723).docx; EXC2.39AC.pdf;
GUERIN.docx; guerindeedcoop.doc; guerincovenent.pdf

Ms. Boyd

Please be advised that Berkeley County Water and Sanitation (BCWS)is in the process of acquiring the Guerin's
Creek sewer system. All of the necessary documents are attached and ready for execution.
Over 20 years ago, Berkeley County granted a franchise to the H.M. Northcutt Corp to provide sewer service to this
area. The agreement has expired and the Northcutt Corp. no longer wants to continue with this operation. BCWS feels
that it is in everyone’s best interest and for the health and wellbeing of the residents of Guerin’s Creek S/D to take over
the operation and maintenance of this system. All parties have agreed to this transfer.
BCWS has been in the sewer business since 1976 and now has over 46,000 sewer accounts and over 28,000 water
accounts, with a Moody's bond rating of Aa3 and Standard and Poor rating of AA-.
BCWS has been working on this along with the Office of Regulatory Staff and the South Carolina Department of Health
and Environmental Control to make this a possibility.
Therefore , BCWS is requesting approval by the Public Service Commission of the transfer of the Guerin’s Creek Sewer
System to BCWS. BCWS would also request that any hearings, if applicable, be waived.
We are ready to proceed as soon as the PSC allows us to.

_ Although the notification letter stated we would start billing in September, this has not happened yet

If you have any questions or need any additional information, please do not hesitate to contact me.
Sincerely,

Douglas m Tompkins

Director
Berkeley County Water and Sanitation
843-719-2337

--CONFIDENTIALITY NOTICE: This e-mail message, including any attachments, is for the sole use of the intended recipient(s) and may
contain confidential, proprietary, and/or privileged information protected by law. If you are not the intended recipient, you may not read,
use, copy, or distribute this e-mail message or its attachments. If you believe you have received this e-mail message in error, please contact
the sender by reply e-mail or telephone immediately and destroy all copies of the original message.
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THE PUBLIC SERVICE COMMISSION 'J—['-[iao" 19de ]_j
OF SOUTH CAROLINA ada oy
DOCKET NO:
COUNTY OF BERKELEY ) APPLICATION FOR THE
SOUTH CAROLINA ) APPROVAL OF THE SALE
OF ASSETS
INTRODUCTION

H.M. Northcutt owns and operates Guerin’s Creek Utility in Berkeley County, South
Carolina.. The service area for this system is shown on the map prepared by Cleatwood Droze
dated January 17,1989, and attached hereto as “Exhibit A”.

APPLICATION

H.M. Northcutt (“Applicant” or “Present Certificate Holder”), pursuant to 26 S.C. Code
Ann., RR 103-504 and 103-704 (1976, as amended), and other applicable Rules and Regulations
of the Public Service Comniission of South Carolina (hereinafter, the “Commission”), hereby
requests that this Commission approve the sale and transfer of the ownership of the System to
Berkeley County, a body politic. The transfer and sale specifically includes infrastructure and all
assets and income and ownership without limitation, and all customers and rights, operating
authority and indicia of ownership as broadly as those terms may be defined, directly related to
the Systems. In support of the Application, Applicant would show the following:

1. Applicant is the present Certificate Holder, authorized by this Commission to
operate all of the Systems.

2. Applicant is subject to the Jurisdiction of the Commission.

3. Applicant seeks approval to transfer ownership of the Systems and only those
customers attendant to those systems, which includes the application infrastructure,
assets, income, ownership, and rights and operating authority of the Certificate
Holder, directly related to the utility’s provision of service to the Affected Areas in
Berkeley County.

4. That Berkeley County (the “County”) is a political body existing under the
Constitution and laws of the State of South Carolina, and the County owns and
operates sewer collection by which it provides sanitary sewer service to customers
residing within the County limits. Pursuant to S.C. Code Ann. Section 58-5-30, as
amended, the County’s utility operations are not subject to the jurisdiction of the
Commission.
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5. Applicant seeks expedited and nuc pro tunc approval of the sale and waiver of any
requirement for a formal hearing, provided that no substantial opposition arises
from the Notice attached hereto, which was previously mailed to current customers
of the systems. A copy of said notice is attached hereto as Exhibit “B”.

6. All communications concerning this Application may be directed to:

Applicant
H.M. Northcutt

Attorney of Record

7. Present certificate holder, H.M. Northcutt, sold and transferred the system to the
County the above described assets, including but not limited to all easements and
all rights and privileges contained therein and operating authority of the Utility
attendant to the Affected Areas of the Utility described hereinabove and as is more
fully set forth hereinabove and memorialized in the, “Purchase and Sale Agreement,
with Exhibit “A” dated August 29, 2018, and the title documents from the sale
dated September 28, 2017, and attached hereto.

8. The transfer and sale is a final transfer and sale of the system to the County and the
County has assumed all liability attendant to that o'Tvnership and operation of the
System.

9. Therefore, the sale is not a joint venture by the parties and is a final transfer and
final sale of those assets specified hereinabove, directly related to the utility service
provided to the Affected Areas in Berkeley County, South Carolina.

10. The transfer and sale contemplated herein will be carried out in accordance with
and subject to, the regulations of the Commission and in coordination with proper
notice to the customers of the affected portion of the Utility.

11. The sale is subject to terms and conditions of all permits issued by the South
Carolina Department of Health and Environmental Control (hereinafter,
“SCDHEC”), and any applicable consent orders.

12. Purchaser, the Berkeley County, has notified customers of the systems of the new
monthly service rate of $64.00 flat rate for the first 186 months and $44.00 per
month thereafter for all residential sewer customers not withstanding any future
rate increases.

13. Counsel for the South Carolina Office of Regulatory Staff is being served with a
copy of these pleadings.

14. The SCDHEC is also being served with a copy of these pleadings.
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CONCLUSION

Based upon the foregoing, it is in the best interests of the customers of the Affected Areas
in Berkeley County and in the public interest, that this Commission approve the proposed sale of
the denominated portion of the Utility, as set forth in more detail hereinabove.



WHEREFORE, having fully set forth the reasons in his Application, H.M. Northcutt
respectfully requests that this Commission:

A. Inquire into this matter;

B. If substantial opposition does not develop, hear and decide this matter at an
appropriate weekly agenda session;

C. Grant its nuc pro tunc approval of the transfer and sale of the Guerin’s Creek Utility;

D. Grant such further and other relief as this Commission deems proper and fit.

Respectfully Submitted,

September 29, 2018
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July 23,2018

To Whom It May Concern: EXHIBIT B
Subject: Guerin’s Creek Subdivision
Change of Ownership

Dear Customer:

This is to inform all customers of Guerin’s Creek Subdivision that on or about September 1,
2018, Berkeley County Water and Sanitation will assume ownership, operating and maintenance
responsibilities of this sewer system.

The new billing rate will be $64.00 per month for the first 186 months and thereafter $44.00 per
month notwithstanding any other rate increases. The additional $20/ month the first 186 months
oncludes payment for connection and impact fees.

Should you have any questions, please call the following numbers:

Billing and Service (843) 575-4400
Office Hours M-F 9:00am to 5:00pm

Emergency Contact After-Hours~Weekends~Holidays
BCWS (843) 572-4400

Thanks for your time and attention.
Sincerely,
.@zly gaﬂ;éémd

Douglas Tompkins
BCWS Operations Director

212 Oakley Plantation Drive » Moncks Corner, SC 29461 « Telephone (843) 572-4400 ¢ Fax (843) 569-5309
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STATE OF SOUTH CAROLINA )

) SEWER SERVICE
COUNTY OF BERKELEY ) AGREEMENT
THIS AGREEMENT made and entered into this day of

2017, by and between Guerin Creek Owners Association, Inc.

(hereinafter referred to as “HOA”) and BERKELEY COUNTY, acting by and through the
BERKELEY COUNTY WATER & SANITATION (hereinafter referred to as “BCWS™).
WHEREAS H.M. Northcutt Corporation, pursuant to a franchise agreement, currently
provides sewer service, or has the right to provide sewer service, to customers within the
boundaries of the Guerin Creek Subdivision, and
WHEREAS H.M. Northcutt Corporations franchise agreement has expired; and
WHEREAS BCWS, pursuant to contractual authorization, wishes to take over the
operation and maintenance of the sewer services pursuant to certain stipulations that must be met.
NOW, THEREFORE, for and in consideration of the premises contained herein and other
good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, it
is agreed as follows:

1. BCWS and HOA hereby agree BCWS has the right, to provide sewer service to the areas
on the map which is attached hereto as Exhibit A and which is made a part of hereof and
incorporated herein by reference. This area is referred to hereinafter collectively as
“service area”.

2. BCWS and HOA hereby agree that the sewer system will be free and clear of all liens and
encumbrances prior to BCWS taking over the operation and maintenance of the existing

system.

Pagelof4
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. BCWS and HOA hereby agree that the following service charges will be paid by adding
an additional twenty ($20) dollars per month for one hundred and eighty six (186) months
to the current monthly bill of each home connected to the service. The service charges are
as follows:

a. Current monthly bill: forty-four ($44) dollars

b. Tap fee: one thousand two hundred ($1200) dollars

c. Impact fee: two thousand five hundred ($2500) dollars

d. Origination fee: twenty ($20) dollars

e. Total: three thousand seven hundred and twenty ($3720) dollars

f. Total bill per home for the first 186 months: sixty-four ($64) dollars
. BCWS and HOA agree that the total monthly service fee will be charged to and paid by
the HOA. BCWS will not be responsible for billing each individual consumer within the
service area.
BCWS and HOA hereby agree that if a homeowner sells their house before the first one
hundred and eighty-six (186) payment days have lapsed, the balance will transfer to the
purchaser.

BCWS and HOA hereby agree that contingent upon acceptable drain field inspection,
HOA will require new homeowners to catch up on fee payments.
BCWS and HOA hereby agree that the homeowners must pump out their septic tank every

5 years.
. BCWS and HOA hereby agree that all sewer appurtenances from the house to the right of

way is owned by and must be maintained by the homeowners.

Page 2 of 4
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9. The parties hereto agree that this Agreement shall be construed and enforced under the
laws of the State of South Carolina. In the event of any litigation arising from this
Agreement, the prevailing party shall be entitled to reasonable attorney’s fees and costs as
determined by the Court.

10. This Agreement constitutes the entire agreement between the parties relating to the service
area, and the terms of this Agreement may be modified only in writing executed by both
parties.

11. Neither this Agreement nor any right hereunder may be assigned by either party without
the prior written consent of the other party. Subject to this condition, this Agreement and
all provisions thereof shall inure to the benefit of and be binding upon the parties hereto
and their respective successors and assigns.

12. The parties hereto agree that the sections, paragraphs, sentences, clauses, and phrases of

this Agreement are severable, and if any phrase, clause, sentence, paragraph, or section of-

this Agreement shall be declared unconstitutional or invalid by the judgment or decree of

any court of competent jurisdiction, such unconstitutionality or invalidity shall not affect

any of the remaining phrases, clauses, sentences, paragraphs or sections of this Agreement.

IN WITNESS WHEREOF, the parties hereto, acting under the authority of their respective

governing bodies, have caused this Agreement to be duly executed, in duplicate, each of which is

considered to be an original, thereby binding themselves, their successors, assigns and

representatives for the faithful and the full performance of the terms and provisions of this
Agreement, individually, jointly and severally.

SIGNED, SEALED AND DELIVERED

IN THE PRESENCE OF: Witness

Page 3 of 4
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Witness

GEURIN CREEK OWNERS
ASSOCIATION, INC.

Witness

BERKELEY COUNTY WATER
SANITATION

Its:

By:

Its:

Witness

Page 4 of 4
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STATE OF SOUTH CAROLINA )
) PURCHASE AND SALE AGREEMENT
COUNTY OF BERKELEY )

This Purchase and Sale Agreement (hereinafter the “Agreement”) is entered into this 31%
day of August, 2018 (the “effective date”), by and between BERKELEY COUNTY, SOUTH
CAROLINA a body politic and organized under the laws of the State of South Carolina,
(hereinafter the ‘“Purchaser”) and H.M. NORTHCUTT (the “Seller”).

WITNESSETH

WHEREAS, Seller is the owner of real property with improvements and personal property
include but not be limited to fixtures, equipment, tools, fences,valves, pipes, customer information
and easement access rights in Berkeley County, South Carolina located more particularly in the
southern portions of Berkeley County, (hereinafter the “Property”); and

WHEREAS, the Seller desires to sell the Property and the Purchaser is desirous of buying
the Property subject to the contingencies, terms, and conditions set forth in this Agreement; and

WHEREAS, the Seller expressly recognizes that the Purchaser is bound to purchase
property upon reasonable and acceptable terms within the available budget imposed upon the
Purchaser by the Berkeley County Council; and

WHEREAS, the Seller has agreed to sell the Property to the Purchaser for the sum of Ten
dollars and No/100 (US) ($10.00); and

NOW, THERFORE, for and in consideration of the recitals, the promises, covenants,
agreements and obligations of Purchaser and Seller as herein contained, and other valuable
consideration in hand paid by each party to the other, the receipt and sufficiency of which is hereby
acknowledged, Purchaser and Seller agree as follows:

1. Sale and Property. Seller agrees to sell and Purchaser agrees to buy the Property based
on the terms set forth above and herein.

(a) Description. The Property contemplated for sale and purchase pursuant to this
agreement is more fully shown on Exhibit C, consisting 0f2.39 acres and tile field
located particularly in the southern portion of Berkeley County, (hereinafter the
“Property”).
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2. Purchase Price. The Purchase Price for the Property shall be Ten dollars and No/100
(US) ($10.00) (the “Purchase Price”). Such purchase price shall be payable to Seller at
the Closing (hereinafter defined). At the Closing the Purchase Price shall be paid by
Purchaser to Seller in United States currency by way of cash, certified funds, or other
immediately available funds, and adjusted to reflect the proration, if any, provided for
in this Agreement.

3. Conveyance of Property. At Closing, the Seller shall convey marketable title to the
Property to Purchaser in fee simple by general warranty deed and bill of sale, subject
to taxes for the year of closing, all restrictions, easements and covenants of record
(provided they do not make title unmarketable) and to all governmental statutes,
ordinances, rules and regulations.

4. Inspections Prior to Closing. Purchaser, its agents and representatives, shall at all
times prior to Closing have the privilege, opportunity, and right of entering
topographical surveys, soil test borings, percolation tests, drainage, utility and traffic
determinations, environmental audits, tests and studies, and other tests needed to
determine surface, sub-surface, and topographic conditions, and any other tests deemed
necessary by Purchaser. Purchaser shall repair all damage to the Property if requested
by the Seller as a result of any studies prior to purchase.

5. Closing. The purchase and sale contemplated herein shall take place on or before June
30, 2018 (the “Closing™) at a convenient location as the parties may mutually agree
upon. Seller shall deliver possession of the Property ta Purchaser at Closing.

6. Seller’s Representation, Warranties and Covenants. In order to induce Purchaser to
enter into this Agreement and to purchase the Property, in addition to the warranties,
representations, covenants and undertakings contained elsewhere in this Agreement,
Seller hereby makes the following representations, warranties and covenants, each of
which is material and is relied upon by Purchaser:

(a) Title. Seller is the sole owner of good and marketable fee simple title to the
Property.

(b) Authority of Seller. Seller, and its agent signing and executing the Agreement, has
the right, power and authority to enter into this Agreement and to sell the Property in
accordance with the terms and conditions hereof. This Agreement, when executed and
delivered by Seller, will be a valid and binding obligation of the Seller in accordance with its
terms and will not violate any agreement, Order, decree or judgement to which Seller is bound
or subject.

(c) No Violations. To the best of its knowledge, Seller is not in violation and has not
received notice of the violation of zoning or other ordinances, resolutions, statutes or
regulations of any government, or governmental agency in respect to the operation, use,
maintenance or condition of the Property or any part thereof.

(d) No Other Agreements. No options or other contracts have been granted or entered
into which are still outstanding and which give any party a right to purchase any interest in the
property or part thereof.
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(e) No Other Condemnation. To the best of the Seller’s knowledge, there is no other
condemnation or eminent domain proceedings pending or contemplated, against the Property
or any part thereof and the Seller has received no notice, oral or written, from any other public
authority to take or use the Property or any part thereof.

(f) Environmental Matters. To the best of Seller’s knowledge, the Property has not
been previously used as a landfill or dump for garbage refuse and no Hazardous Materials are
or have been located, used, stored or disposed of on the Property.

(i) “Hazardous Materials” shall include, without limitation, any substance, the
presence of which on the Property, (A) require reporting, investigation or remediation under
Environmental Requirements; (B) causes or threatens to cause a nuisance on the Property, or
(C) which, of it emanated or migrated from the Property, could constitute a trespass.

(ii) “Environmental Requirements” shall mean all fines, fees, laws, ordinances,
statutes, codes, rules, regulations, agreements, judgments, orders and decrees, now or hereafter
assessed, enacted, promulgated, or amended, of the United States, the states, the counties, the
cities, or any other political subdivision, agency or instrumentality exercising jurisdiction over
the owner of the Property, the Property, or the use of the Property, relating to holding and
treatment of wastewater, water, pollution, the protection or regulation of human health, natural
resources, to the environment, or the emission, discharge, release or threatened release of
pollutants, contaminants, chemicals, or industrial, toxic or hazardous substances or water or
Hazardous Materials into the environment (including without limitation, ambient air, surface
water, groundwater, land, or soil).

(2) No Archaeologically Significant Matters. To the best of the Seller’s knowledge,
no archaeologically significant ruins or artifacts are located on the Property that would prohibit
the intended use of the Property by the Purchaser.

(h) FIRPTA Withholding. Seller, collectively and individually, are not a “foreign
person” as that term is defined in the Internal Revenue Code, Section 1445(F) (3), nor is the
sale of the Property subject to any withholding requirements imposed by the Internal Revenue
Code (including but not limited to Section 1445 thereof, or any withholding requirements
imposed by the tax laws of the Stater of South Carolina.)

(i) No_Bankruptcy/Dissolution Event. No “Bankruptcy/Dissolution Event” (as
hereinafter defined) has occurred with respect to Seller and this Property.
“Bankruptcy/Dissolution Event” means the occurrence of any of the following: (a) the
commencement of a case under Title 11 of the U.S. Code, as now constituted or hereafter
amended, or under any other applicable federal or state bankruptcy laws or other similar law;
(b) the appointment of a trustee or receiver of any property interest; (c) an assignment for the
benefit of creditor; (d) an attachment, execution or other judicial seizure of a substantial
property interest; (e) the taking of, or failure to take, or submission to any action indicating an
inability to meet its financial obligation as they accrue; or (f) a dissolution or liquidation.

7. Survey. Purchaser, if it deems necessary, shall request and cause to be made, at the
cost of the Seller, a Survey (“Survey”) of the Property indicating the true and correct
legal description thereof and delineating the boundary lines of said Property. Said

62 40 G| 9bed - $-2/-6102 - DSdOS - Wd 90:21 0z Aenigad 6102 - ONISSTO0Hd ¥0O4 A31d3I00V



10.

11.

Survey shall be prepared by a surveyor registered and licensed in the State of South
Carolina and shall set for the acreage contained thereon. However, if a current or recent
survey (less than 20 years old from the date of this agreement) exists of the Property,
the Seller agrees to deliver a copy of said survey (to include any wetlands delineation
surveys) to the Purchaser within 30 days of the signing of this agreement and Purchaser
will accept said survey in lieu of the requirements of this Section.

Risk of Loss. Loss or damages to the Property by fire or storm or other casualties
between the date hereof and Closing Date, shall not void or impair this Agreement.
Proration. All property taxes, assessments, water charges, sewer fees and other
applicable charges shall be prorated as of the Closing based on a 365-day year. Tax
proration shall be based on the tax information available on the date of closing.
Closing Costs. Closing costs, including the costs of obtaining any financing, shall be
paid as follows:

(a) Purchaser shall pay for all closing costs associated with this transaction.

(b) Purchaser shall pay the fees for the costs of any appraisal, the preparation of
other closing documents procured on Purchaser’s behalf, including Purchaser’s
attorney’s fees, and the costs of a title insurance policy. This property will be
exempt from recording fees and documentary stamp fees since it is a transfer
into Berkeley County.

(¢) To the extent the Property is or may hereafter be subject to roll-back taxes
pursuant to sections 12-43-220, et seq. of the S.C. Code of Laws, the Seller shall
be solely responsible for and shall pay any such roll-back taxes levied or to b
levied against the Property or any portion thereof. The provisions of this Section
shall survive closing.

Deliveries at Closing. In addition to other conditions precedent set forth elsewhere in
this Agreement, Seller and Purchaser shall deliver to the other the documents and items
set forth hereunder, the delivery and accuracy of which shall further condition the
obligations of the party to whom such are delivered to consummate the purchase and
sale hereunder contemplated.

(a) Seller’s Deliveries at Closing. At Closing, Seller shall deliver the following to
the Purchaser:

(i) Deed and Bill of Sale. General warranty deed and bill of sale in
recordable form, duly executed by the Seller conveying to
Purchaser good, marketable and insurable fee simple title to the
Property except as set forth hereinabove.

(ii) Lien Waver. An owner’s affidavit or lien waiver satisfactory of the
purpose of removing the mechanic’s lien exception from the
Purchaser’s title insurance policy for the Property.

(iii) Residency Affidavit. An Affidavit of Seller providing the Seller’s
federal identification numbers and certifying that this transaction is
not subject to withholding taxes in accordance with South Carolina
Revenue Ruling 90-3.

(iv)  Settlement Statement. A settlement statement setting forth the
amounts paid by or on behalf of and/or credited to each of
Purchaser and Sellers pursuant to the Agreement.
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12.

13.

(v) Other Documentation. Such other documents as may be
reasonable in the opinion of Purchaser or their counsel to
consummate and close the transaction contemplated herein pursuant
to the terms and conditions of this Agreement. This shall include,
but not be limited to, all documentation regarding inspections and
filings with regulatory agencies, billing information and accounts
receivable information.

(b) Purchasers Deliveries at Closing. At the Closing, Purchaser shall deliver the
following to Sellers:

@) Purchase Price and Other Costs. The Purchase Price as set forth
in Section 2.

(ii) Settlement Statement. A settlement statement setting forth the
amounts paid by or on behalf of and/or credited to each of Purchaser
and Sellers pursuant to the Agreement.

(iii) Other Documentation. Such other documents as may be
reasonable in the opinion of Purchaser or their counsel to
consummate and close the transaction contemplated herein pursuant
to the terms and conditions of this Agreement.

Default. Excepting default by non-fulfillment of the contingency clause contained in
Section 2(a) of this Agreement, upon the failure of the Purchaser to comply with the
terms of this Agreement within the stipulated time and after receipt of notice of said
default, with a five (5) day right to cure, it is understood and agreed by and between
the parties hereto that the Seller, may at its option and in its sole discretion and its sole
remedy, receive the Earnest Money deposit paid by or on behalf of Purchaser as
liquidated damages, in which event Seller shall have no other remedy and no further
obligation to Purchaser under this Agreement. In the event of a default of the
performance of the obligations of Seller pursuant to Agreement, Purchaser, as its sole
remedies, shall be entitled to either: (i) terminate the Agreement and receive a full
refund of the Earnest Money or (ii) seek specific performance of this Agreement. Either
Seller or Purchaser is hereby allowed a five (5) day right to cure any default prior to
termination hereof. To effect termination after the right to cure, the terminating party
shall send a letter to the addresses listed in this agreement in Section 14 stating its
intention to terminate and date of termination and also setting forth within the letter the
particular reasons for termination. Tis section does not apply to Section 2(a)
“Contingency” as that particular section outlines the remedies for failure to meet the
contingency requirements.

Notices. Any notice to Sellers or Purchaser shall be in writing and shall be delivered to
the address of the appropriate party stated below, or such other address as shall
subsequently be provided by appropriate notice. Any written notice shall be deemed
received on the second calendar day following the day of mailing if addressed and
mailed by certified or registered mail, postage paid to the address set forth below:

Purchaser: Berkeley County
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Seller: H.M. Northcutt

14. Real Estate Commission. Any commission due a real estate agent will be received
from the Purchase Price and distributed to the Agent after Closing by the Seller or
Seller’s attorney. The Purchaser is not responsible for any real estate commissions in
this particular transaction. These representations and warranties shall survive Closing.

15. Miscellaneous.

(a) Entire Agreement. This Agreement and the exhibits attached hereto contain
the entire agreement between the parties. No modification or amendment of this
Agreement shall be of any force or effect unless made in writing and executed
by both the Purchaser and Seller.

(b) Counterparts. This Agreement may be executed in any number of counterparts
which together shall constitute the agreement of the parties. For purposes of
executing this Agreement, a document signed and transmitted by facsimile
machine or electronic mail shall be treated as an original document unless there
is a question of the validity of the document itself and in that event an original
copy with original signature will be requested by either party. The signature of
any party thereon shall be considered an original signature, and the document
transmitted shall be considered to have the same binding legal effect as an
original signature on an original document. At the request of either party, any
facsimile and electronic mail document shall be re-executed by the parties in
original form. No party hereto may raise the use of a facsimile machine or
electronic mail as a defense to the enforcement of this Agreement or any
amendment executed in compliance with this subparagraph unless a question of
validity of the document is raised and an original is requested as described
above in this subparagraph.

(c) Binding Effect. This Agreement shall be binding upon and inure to the benefit
of the parties hereto and their respective successors and assigns.

(d) Survival of Warranties. It is the express intention and agreement of the parties
to this Agreement that all covenants, agreements, statements, representations
and warranties made by Seller and Purchaser in this Agreement shall merge into
the deed and other instruments executed at the Closing.

(e) Waiver. Failure by Purchaser or Seller to insist upon or enforce any of its rights
hereunder shall not constitute a waiver thereof.

(f) Governing Law. This Agreement shall be governed by and construed under
the laws of the State of South Carolina.

62 40 81 9bed - S-2/-6102 - DSdOS - Wd 90:21 0z Aenigad 6102 - ONISSTO0Hd ¥O4 A31d3I00V



(g) Time of Essence. Time is of the essence in this agreement. However, if the
final date of any period which is set out in any provision of this Agreement falls
on a Saturday, Sunday, or legal holiday under the laws of the United States or
the State of South Carolina, then, in such event, the time of such period shall be
extended to the next day which is not a Saturday, Sunday, or legal holiday.

(h) Invalid Provision. If any provision of this Agreement is held to be illegal,
invalid, or unenforceable under the present or future laws, such provision shall
be fully severable. This Agreement shall be construed and enforced as if such
illegal, invalid, or unenforceable provision had never comprised a part of this
Agreement, and the remaining provisions of this Agreement shall remain in full
force and effect and shall not be effected by such illegal, invalid, or enforceable
provision or by its severance from this Agreement.

(i) Paragraph Headings. The paragraph headings as herein used are for
convenience of reference only, and shall not be deemed to vary the content of
this Agreement or the covenants, agreements, representations or warranties
herein set forth or limit the provisions or scope of any paragraph.

(i) Pronouns. All pronouns and any variations thereof shall be deemed to refer to
the masculine, feminine, neuter, singular or plural, as the identity of the person
or entity may require.

(k) Records. Purchaser shall not file this Agreement or any memorandum hereof
in any public records however once this agreement is finalized, under the South
Carolina Freedom of Information Act, this contract will become public
information if so requested pursuant to the letter of said Act.

(I) Attorney Fees. Should either party hereto institute any action or proceeding in
court to enforce any provision hereof or for damages by reason of any alleged
breach of any provision of this Agreement or for any other judicial remedy, the
prevailing party shall NOT be entitled to receive from the losing party its
attorney’s fees and other court costs in connection with said proceeding at trial
and through all appeals.

(m)Termination of Agreement. This Agreement may be terminated by either
party after adequate notice and the right to cure expires, as described herein. In
the event this Agreement is terminated for any reason under the terms of this
Agreement, hereunder, except for any obligations that expressly state that they
will survive any termination hereof all of which shall survive any such
termination. If Purchaser terminates this Agreement or fails to purchase the
Property for any reason, Purchaser shall return to Seller those items which
Seller submitted to Purchaser for Purchaser’s review. Nothing in this contract
shall preclude each party from mutually agreeing in writing with the other to
terminate this agreement for any reason.

(n) Construction. As used in this Agreement, the words “herein,” “hereof,” and
“hereunder” and other words of similar import refer to this Agreement as a
whole and not to any particular article, sections, paragraph or other subdivision.

(o) Exhibits, etc. All exhibits and schedules annexed hereto are expressly made a
part of this Agreement as though fully set forth herein and all references to this
Agreement or in any such exhibits or schedules shall refer to and include all
such exhibits and schedules.
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(p) Due Execution. Seller and Purchaser each represents and warrants to the other
that the execution and delivery of this Agreement; the sale of the Property by
Seller; and the purchase of the Property by Purchaser have been duly authorized
by all required actions and that the party signing this Agreement on behalf of
Seller and Purchaser is duly authorized to do so.

(q) No Agency or Joint Venture. This Agreement shall not be construed as in any
way establishing a partnership, joint venture, express or implied agency, special
confidential relationship or employer-employee relationship or as establishing
any fiduciary obligations between Seller and Purchaser.

(r) Amendments. This Agreement can only be amended by written authorization
acknowledged and executed by each party hereto. Unless the amendment
specifically alters a provision of this agreement, the amendment shall not serve
to alter or amend any other provision of this agreement unless expressly stated
within the body of the amendment.

(s) Extension. The date of closing may be extended upon written consent of both
parties for a maximum periods of time agreed upon by both parties.

16. Withholding at Closing. All fines, fees, dues or amounts owed to the SC Department
of Health and Environmental Control or any other local, state or federal agency that
relate to or are a lien upon the real and personal property outlined in this Agreement
and being offered for sale by the SEller, shall be withheld at closing and distributed to
the appropriate agency by the closing attorney.
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IN WITNESS WHEREQF, the parties hereto have caused this Agreement to be duly
executed and sealed as of the year and day first written above.

PURCHASER

BERKELEY COUNTY, SOUTH CAROLINA

By:
Witness 1

County Supervisor
Witness 2

SELLER
Witness 1

H. M. Northcutt

Witness 2

SELLER

By:
Witness 1

Its:

Witness 2
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STATE OF SOUTH CAROLINA )
) TITLE TO SEWER SYSTEM
COUNTY OF BERKELEY )

KNOW ALL MEN BY THESE PRESENTS that HM.NORTHCUTT CORP.
(hereinafter called the Grantor), in the State aforesaid, for and in consideration of the sum of
TEN AND NO/100 ($10.00) DOLLARS to it in hand paid at and before the sealing and
delivery of these presents by BERKELEY COUNTY, in the State aforesaid, the receipt
whereof is hereby acknowledged, has granted, bargained, sold and released, and by these
presents does grant, bargain, sell and release unto the said BERKELEY COUNTY, its
successors and assigns forever, the following described property to wit:

The Sanitary Sewer System and all property used for wastewater collection,
transportation and/or treatment serving GUERIN CREEK SUBDIVISION
SEWER SERVICE AREA, Berkeley County, South Carolina, as fis more
particularly shown and depicted on the Sewer Record Drawings (As-Builts) for
said sewer system as prepared by Johnny Tillman Johnson, South Carolina
Registered Professional Engineer No.4543 for Letts Inc. Certificate of
Authorization No. C00086 bearing the date of January 1995, which Sewer
Record Drawings (As-Builts) are made a part of this description by this
reference, including but not limited to all property used for wastewater
collection, transportation and/or treatment including sewer lines, interceptor
sewer lines, outfall sewer lines, gravity lines and mains; manholes and
connecting lines; valves, ties and adaptors; pumps, pumping stations and
connecting lines; lift stations and connecting lines; all accessories and
appurtenant fixtures to sewer service lines and sewer service equipment; all
permanent and transmissible easements for constructing and maintaining sewer
lines; all easements, leases, permits, contract rights and/or rights-of-way for
sewer service lines, connections and equipment located in or connecting to
GUERIN CREEK SUBDIVISION SEWER SERVICE AREA, Berkeley
County, South Carolina; all treatment facilities, apparatus, property, equipment
and sewer maintenance supplies and all other property, equipment, rights and
privileges as are part of said sewer system.

TOGETHER with all and singular, the Rights, Members, Hereditaments and
Appurtenances to the said Premises belonging, or in anywise incident or appertaining.

TO HAVE AND TO HOLD, all and singular, the said Premises before mentioned unto
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the said BERKELEY COUNTY, its successors and assigns forever.

AND it does hereby bind itself, its successors, executors and administrators, to warrant
and forever defend, all and singular, the said Premises unto the said BERKELEY COUNTY,
its successors and assigns, against it and its successors, and all persons whomsoever lawfully
claiming, or to claim the same or any part hereof.

IN WITNESS WHEREOF, the Grantor has hereunto set its Hand and Seal, this

day of in the year of our Lord two thousand-eighteen and in the two hundred

and forty-third year of the Sovereignty and Independence of the United States of America.

**THE REMAINDER OF THIS PAGE HAS BEEN LEFT BLANK INTENTIONALLY**
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SIGNED, SEALED AND DELIVERED

IN THE PRESENCE OF:

Witness 1

Witness 2

STATE OF SOUTH CAROLINA

COUNTY OF BERKELEY

H.M.NORTHCUTT CORPORATION
By:
Its: Agent

BY:

PERSONALLY appeared before me the undTrsigned witness and made oath that (s)he

saw the within named HM.NORTHCUTT CORPORATION, by )

its Agent, sign, seal, and as its act and deed, deliver the within written instrument, and that (s)he

with the other witness witnessed the execution thereof.

SWORN to before me this

day of , 2018

(SEAL)

Notary Public for South Carolina

My commission expires:

Witness 1
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STATE OF SOUTH CAROLINA

)
)
COUNTY OF BERKELEY )
)

THIRD AMENDMENT TO DECLARATION OF COVENANTS, CONDITIONS
AND RESTRICTIONS FOR GUERIN CREEK SUBDIVISION AND BY-LAWS

WHEREAS, the Declaration of Covenants, Conditions and Restrictions for Guerin Creek
Subdivision dated March 8, 1989 were recorded in the RMC Office for Berkeley County on
March 9, 1989, in Book C-253, page 321; and,

WHEREAS, Article X, Section 4, Amendment provides that the Declaration of
CovenautL, Conditions and Restrictions may be amended after the first twenty (20) year period
by not less than fifty percent (50%) of the lots in said subdivision; and,

WHEREAS, more than ﬁ&y percent (50%) of thé lots now desire to make provisions for
payments to be made to Berkeley County Water & Sanitation Authority for sewer and sanitation
services by amending the Declaration to add Article XI; and,

WHERAS, it is the desire of the lot owners that Berkeley County Water & Sanitation
Authority take over ownership and operation of the sewer system serving the subdivision; and,

WHEREAS, Berkeley County Water & Sanitation Authority (‘BCWS®) has indicated that
it will bill Guerin Creeks Owners Association (‘Association’) for monthly sewer service
provided to each lot in the form of one aggregate bill for all the lots in the subdivision and the
Association shall be responsible for making the monthly payment.

NOW, THEREFORE, the Declaration of Covenants, Conditions and Restrictions for

Guerin Creek Subdivision are hereby amended to read as follows:
1
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ARTICLE X1
Sewer System Costs and Fees
Section 1. Creation ¢ Lien and Personal Obligati f Sewer System Cost and Fees.

Each lot owned within the subdivision hereby covenants, and each owner of any lot is
deemed to covenant and agree to pay the Association: (1) monthly charges of Berkeley County
Water & Sanitation Authority currently set at $64.00 per month per lot payable for six months in
advance; and (2) any special charge made by BCWS besides the usual monthly fee. The monthly
charges and special charges, if any, together with interest, costs and reasonable attormey fees,
shall be a charge upon the land and shall be a continuing lien upon the property against which
such BCWS charge is made. Each such charge, together with interest, costs and reasonable
attorney fees, shall also be the personal obligation of the person who was the owner of such
property at the time the charge fell due. The personal obligation for delinquent charges shall not
pass to his successor in titlt;. unless expressly assmﬁed by them. |
Section 2. Date of Commencement and Charges.

The semi-annual charges for BCWS shall commence upon BCWS taking over ownership
and operation of the Subdivision’s sewer system and issuing the first monthly biil to the
Association. At that time, owners shall pay six months of charges to the Association which will
in turn pay the BCWS monthly bill submitted to the Association. Six months of monthly charges
is currently $384.00. Thirty (30) days prior to the expiration of the six (6) months period, the
next six (6) month of charges are due and payable to the association. The Association shall kecp
the owners appraised of any changes to BCWS monthly charges and any increases in those
charges shall be paid by the owners as outlined above. In the event of any special charges made

by BCWS that are separate and apart from the monthly fee, the Association shall notify the
2
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owners of these special charges as far in advance as practicable and the owners shall pay as
outlined above.
Section 3. Effect of Non-Payment of Charges; Remedies of the Association.

Any semi-annual charge not paid within ten (10) days afier the due date shall be
increased to include a penalty of five ($5.00) dollars per day from the due date. The Association
may bring an action at law against any owner personally obligated to pay the same or foreclose
the lien against the property in like manner as a mortgage of real property or both. Penalties,
costs and reasonable attorney fees shall be added to the amount of such semi-annual charge. In
the event of any such foreclosure, the Owner shall be required to pay a reasonable rental for the
lot after commencement of the foreclosure action, and the Plaintiff in such foreclosure shall be
entitled to the appointment of a receiver to collect the same.

Section 4. Subordination of the Lien.

| The liens provided fo;' herein shall be prior @d superior to all other lfens except (1) to the
lien of any morigage, and (2) the lien of any unpaid taxes in favor of any taxing unit. Sale or
transfer of any lot shall not affect the sewer charge lien.

Section 5. Contingent on Berkeley County Water & Sanitation Authority’s Operation and

Ownership of Sewer System.

In the event that BCWS does not take over operation and ownership of the sewer system
serving the Subdivision, this Amendment shall be void ab initio and of no affect whatsoever.

The remaining provisions of said Declaration of Covenants, Conditions and Restrictions
shall remain in full force and effect.

IN WITNESS WHEREOF, the undersigned have this ___ day of September, 2017, set

their hands and seals.
3
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